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EDITORIAL NOTES. 


Tue Court oF Errors, in Muchmore v. Budd, has pointed out a simple 
and effectual means of evading the Assignment act and distributing 
one’s property, in case of insolvency, among favored creditors. The 
plan is to make a bill of sale of all the debtor’s property except wear- 
ing apparel, to some person, with the understanding that he shall pay, 
first, such and such creditors in a given order and then return the 
surplus, if any, to the debtor, the trustees taking immediate possession 


of the property. This, the court holds, is not an assignment within the 
meaning of the Assignment act, but is a chattel mortgage accompanied 
by possession, and is valid.* The bill of sale in the present case con- 
tained no allusion to the agreement to sell the goods and pay the cred- 
ditors and return the surplus to the debtor. The trustee took actual 
possession, sold the goods and paid the debts specified, and there was no 
surplus. There were other creditors who were not paid. One of them 
obtained a judgment and execution and bought the goods under it, 
and it was held that he acquired notitle. The Chief Justice, the 
Chancellor, Justices Scudder and VanSyckel and Judge Brown dis- 
sented. The Chief Justice filed a vigorous dissenting opinion and 
insisted most earnestly that to hold such a transaction good was to 
nullify the Assignment act. Mr. Justice Reed, on the other hand, 
speaking for the majority of the court, argued that the transaction 
amounted to nothing more than giving a chattel mortgage with actual 
possession, and that the Assignment act did not apply to mortgages, 
but to a well-known form of transfer known as a voluntary assign- 
ment, by which the debtor parted with all interest in his property. 
There is nothirg for us to do but to call attention to this as a very 
important case and to refer to the opinions for the argument on both 
sides of the question. 


* Opinion filed July 21, 1891, 22 Atl. Rep 518. 
19 
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THE PLANS of the New Jersey Riparian Commission for disposing . 
of the land under the waters of New York bay have been interfered 
with by the department of the United States government in charge 
of the harbor. The government insists that to fill up the flats or to 
build docks out to the line proposed by the commissioners will inter- 
fere with navigation, and by lessening the flow of water, tend to fill 
up the channels. It is plainly intimated, moreover, that the lands 
under water along the shore belong to the public, and that the public 
rights in navigable waters are represented by the national government 
as well as the State, and that the interest of the State in such lands is 
not like that of a private owner, but that the State holds them for 
public purposes as it holds the highways, and its rights are subject to 
the public rights vested in the government of the United States. 
The Court of Errors, in Stevens v. Paterson and Newark R. R. Co., 34 
N. J. L. (5 Vr.) 532, held that all the rights of the Crown in the fore- 
shore under tidal water were vested in the State of New Jersey, and 
decided that the land owner had no peculiar interest in it, and that it 
might be granted to a stranger. The United States government, how- 
ever, is inclined to treat the navigable waters as a highway, and the 
rights of the State and nation therein as analogous to the public rights 
in a highway, and the title claimed by the State will certainly not be 
allowed to interfere with the public rights of navigation. The Stevens 
case, in dealing with the title of the land, ignored the owner’s interest 
in the waters as a highway, and permitted the State to cut off his access 
to the water without compensation, although the same court emphat- 
ically asserted, many years before, in Barnett v. Johnson,* the sub- 
stantial right of an abutting owner ina public highway upon land 
with respect to light and air and access—a right which has now 
proved in New York the solution of the problem of damages in the 
elevated railroad cases.t It may be that this conflict with the fed- 
eral government will lead to a reconsideration of the Stevens case 
and to a recognition of the rights of highway in navigable waters, 
and it is certain that the claims of the State to a private ownership of 
the land under water will be held to be subject to the powers of the 
United States government within the scope of its jurisdiction. 


*15 N. J. Eq. (2 McCart.) 481. 


{Story v. N. Y. El. R. R. Co., 90 N. Y. 122; Lahr v. Metrop. El. Ry. Co., 104 NY. 
268; Pond v. Metrop. El. Ry. Co., 112 N. Y. 186. 
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THE BRIEF OPINION of the Chief Justice, in Jordan v. Laverty, 53 N. 
J. L. (24 Vr.) 15, has set a definite limit, in one direction at least, to 
the much-talked-of right of a person to sue upon a contract made 
between other parties for his benefit. One McClenan owed the 
plaintiff a debt, and the defendant, in consideration of the transfer to 
him of McClenan’s property and business, agreed with him to pay the 
defendant. In an action by the plaintiff against the defendant, it was 
held that a release by McClenan was a good defense. The right there- 
fore acquired by the plaintiff from this contract between other parties 
is not an abs»lute one, but is subject to be defeated by a release from 
one of them to the other. Such a right as this is not like the rights 
ordinarily given by the common law, and the decision would seem to 
suggest that there is some fallacy in the rule frequently found in 
recent American cases and text books, that a person may sue upon a 
contract made between others for his benefit. 

The fact is that there are certain classes of cases in which a man, 
having received money or property from another, to be delivered or 
paid to a third, is held liable to that third person so long as the rela- 
tion of the parties remains unchanged, and the third person is allowed 
to sue on equitable ground, or in analogy to a suit for money had and 
received, and to avoid circuity of action, and in these cases the courts 
have sometimes declared it to be a rule of law, that if one person 
make a promise to another for the benefit of a third person, that 
third person may maintain an action upon it. There were some old 
English cases which gave rise to the expression, but they were dis- 
tinctly overruled in Tweddle v. Atkinson, 1 B. and 8. 393, and so 
long as consideration is an essential element in a contract, the parties 
acquiring rights under a contract must be the persons between whom 
the consideration moves. Judge Metcalfe, of Massachussetts, pointed 
out very clearly, in Mellen v. Whipple, 1 Gray 317, the real extent of 
the supposed rule as to the right of a third person to sue upon a con- 
tract, and showed that the cases fell within three definite classes of 
apparent exceptions to the common law rule and that they rested upon 
well-known principles and not upon the proposition that a person may 
sue upon a contract made between others for his benefit. 

The proposition is obviously untrue as a general rule, as appears 
from the decision in Jordan v. Laverty, as well as from the decision 
in the Court of Errors in Crowell v. Hospital of St. Barnabas, 27 
N. J. Eq. (12 C. E. Gr.) 650, and it is unfortunate that the Supreme 
Court, in the present opinion, did not take the opportunity to limit 
the general language used in deciding Joslin v. N. J. Car Spring Co., 
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18 N. J. L. (7 Vr.) 141. That case was rightly decided, but it did 
not require the enunciation in general terms of the doctrine we have 
referred to. 

The Chief Justice in the present case refers to the treatise of Mr. 
Bishop on Contracts, section 1,223, as correctly stating the legal prin- 
ciple, and we may refer, for a thorough discussion of this subject, to 
Mr. Bishop’s brief for the prevailing party in Mellen v. Whipple. 
The Chief Justice took a sentence from Mr. Bishop’s book for his 
syllabus, but the syllabus goes farther than the case, in suggesting 
that a third person might, after acceptance, sue upon a contract made 
for his benefit, and it is better to let the facts of a case speak for them- 
selves on a disputed question of law than even to suggest a rule that 
might be applied to a different state of facts. For an examination of 
the cases on this subject, we may refer to a note in2N. J. L. J. 69, 
citing a recent decision of the United States Supreme Court (1879), 
and an article in 4 N. J. L. J. 197 and 226. For articles on the other 
side, see American Law Review for April, 1881, and the American Law 
Register for September or October, 1890. 


A pecrsion of the Chancellor appearing in the Aflantic Reporter of 
August 12 ( Waite v. Port Reading Ry. Co., 22 All. Rep. 261) refers to 
an unreported case in Chancery, affirmed in the Court of Errors 
(Currie v. Railroad Co.), which seems to settle the construction of the 
statute relating to the condemnation of lands for railroads with 
respect to the right to take possession pending an appeal. (Rev. 1278.) 
The statute was construed by Vice Chancellor Van Fleet, in Johnson 
v. Baltimore and N. Y. Ry. Co., 45 N. J. Eq. 454; 12 N. J. L. J. 175; 
17 Atl. Rep. 574. In that case the commissioners made their report 
on March 18th, and the land owner within two days afterward 
appealed to a jury. On April 3d the company tendered the amount 
of the commissioners’ award to a mortgagee, and on the land owner’s 
refusal to consent to this, obtained leave, under the act of 1877, to 
pay the money into court, and deposited it there on April 3d. They 
then took possession of the land, and an injunction was granted to 
restrain them from building the road. The Vice Chancellor held 
that, under the general railroad law, the company acquires the right 
to take possession or tender of the amount awarded by the commis- 
sioners, provided the tender is made before the land owner appeals, 
but that where no tender is made until after an appeal is taken, no 
right of possession can be acquired until a tender is made of the 
amount found by the jury. 
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The Chancellor, in the case of Currie v. Railway Co., went further, 
and held that a reasonable time must be allowed for taking an appeal, 
and that where, after the award, the payment into court, the taking 
possession and the appeal followed in quick succession, within a few 
minutes, the company did not acquire a right to keep possession until 
after a tender of the amount awarded on appeal. This decision the 
Chancellor referred to and followed in Pomona Branch R. R. Co. v. 
Camden and A. R. R. Co., 20 Atl. Rep. 350, and it was affirmed, as 
he says, by the Court of Errors. 

In the present case the question arose whether sixteen days was a 
reasonable time, and the Chancellor held that, under the circumstances, 
it was, even though the defendant, after eight days, paid the money 
into court. The Chancellor said it was not the intention of the 
Legislature to induce an unseemly scramble between the owner and 
the company to see whether one can appeal before the other can make 
the tender and pay the money into court, but only to give the com- 
pany a right to take possession with reasonable expedition. It would 
seem, from an intimation made by the Chancellor, that it would be 
safer for a company to give notice to the land owner to take an appeal 
within a few days, and then an equity would arise from payment into 
court in default of an appeal within that time. 


Tue Court or Errors has reversed the decision of the Supreme 
Court in State, Traphagen, pros., v. Jersey City, 52 N. J. Li. (23 Vr.) 65, 
and, following the suggestion of Mr. Justice Garrison’s dissenting 
opinion, has held that a certiorari is not properly allowed at the instance 
of an abutting land owner to bring up an ordinance permitting an 
encroachment upon the other side of the street. Mayor, §c., of Jersey 
City v. State, Traphagen, pros., 22 Atl. Rep. 190. The court said the 
English rule was that an individual cannot have redress at his own 
suit against the unlawful acts of public officers unless he should be 
directly or indirectly affected by it in person or property, and that 
this rule has not been modified in this State except in cases of taxa- 
tion, and the rule established by this case is that the individual apply- 
ing for aid to the Supreme Court must show that he will suffer a 
special injury beyond that which will affect him in common with the 
remainder of the public. In the present case the obstruction was a 
covered freight platform, erected by a railroad company on the side 
walk on the other side of the street, and the court said it was not 
shown that the prosecutor would suffer a special injury beyond that 
which affected him in common with the remainder of the public. It 
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was suggested, moreover, that as the obstruction was erected before 
the ordinance was passed, to set aside the ordinance would have no 
effect, and the judgment would be of no force in a proceeding to abate 
the nuisance. This would be true whether the obstruction were put 
up before or after the passage of the ordinance, because the parties to 
the proceedings are not the same, and it affords a good reason why 
the remedy by certiorari should not be allowed. 

Judge Dixon dissented in regard to the certiorari, although he 
agreed with the judgment on the ground tbat the ordinance was not 
unreasonable. 

The discussion was followed by the Supreme Court in Middleton v. 
Robbins, 22 Atl. Rep. 481, and applied to the case of a certiorari to an 
order for an election to determine a minimum license fee, the prose- 
cutor being the owner of a hotel in the township. The court referred 
to the cases and said they would illustrate the disposition of the courts 
to allow the court to be used for the protection of private rights and 
for defense against private wrongs, where the remedy in this form is 
appropriate and convenient for that purpose, but not to permit its use 
for interference with public matters where the prosecutor has no other 
interest than as a citizen. A decision which anticipated these, but 
did not appear in the regular reports, is State, Vanderbeck, pros., v. 
Jersey City, 13 N. J. L. J. 346. There is a valuable and learned article 
on the writ of certiorari, its history and purpose, in the September 
number of the Political Science Quarterly, with discussion of the rule 
adopted in New Jersey, by which the court is allowed for reviewing 
acts of municipal bodies. 


It will be interesting, in view of the recent decisions above referred 
to, to see what disposition the Supreme Court will make of the certiorari 
used to bring up the ordinance allowing the use of poles and wires 
in the street for the electric railway in front of the premises of the 
prosecutor. 

These poles and wires for the electric street railway have been the 
subject of sharp contention in the courts and some disagreement 
between the judges. The actual decisions have nearly all been in 
favor of the companies, and it has been held that the poles and wires, 
being used in and of public travel, are not a new burden upon the 
land or perversion of the proper uses of the street, and that the land 
owner is not entitled to damages. There has been a recent decision 
to the same effect by the Supreme Court of Michigan, but the judges 
are not all agreed, and two of them read vigorous dissenting opinions. 
The case is Detroit City Railway v. Mills, Supreme Court of Michi- 
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gan, May 8th, 1891, 48 N. W. Rep. 1007, 10 Ry. and Corp. L. J. 
104. The City of Detroit had authorized a street railway company 
to substitute, in lieu of animal power, such system of electric or 
other motive power, except steam, as should seem best in its judg- 
ment for properly conducting its business. The overhead system does 
not appear to have been expressly mentioned. Poles were set up 
along the side of a rather narrow street and along the front of the 
defendant’s premises, and he cut them down and threatened to con- 
tinue to do so as often as they were put up. On bill for injunction it 
was held that the use of the street for a street railway, in such a way 
as not to interfere with the right of a lot owner as one of the public, 
to pass and repass, or with his right of ingress and egress to and from 
his lot, does nut impose a new servitude, and that the city has power to 
authorize such a use of the street without providing for compensation. 
The court said the owner was paid the full market value of his land 
on the condemnation for a street, and can claim no damages to his 
reversionary interest in the soil by any use which is a public one. “It 
may now be considered the well-settled rule that the streets of a city 
may be used for any purpose which is a necessary public one, and the 
owner will not be entitled to new compensation in the absence of a 
statute granting it.” As to ingress or egress, the court said that it was 
enough if it were not now interfered with, and that if, on a subsequent 
platting of the land, it appeared that a pole were an obstruction, there 
would be a remedy in the common council or in the courts. The 
opinion of Vic-Chancellor Van Fleet, in Halsey v. Rapid Transit St. 
Ry. Co, 20 Atl. Rep. 859, December 6th, 1890, was cited and approved. 


THE NEW YORK AND NEW JERSEY TELEPHONE COMPANY v. PETER DEXHEIMER. 


(Essex Circuit Court, April 30, 1888.) 


Public Highway — Culling Telephone pany overhanging a highway which may be 
Wires — Moving Building by License—City an obstruction in the way of moving the 
Ordinanee.—The moving of a building along house, proyided the company was author- 
a highway is not within the right enjoyable ized to stretch the wires and they were 
by the public in using a public highway. located in accordance with the city ordi- 

2. A person having a special license to nance. 
move a house along a street is not justified 3. Aliter, if wires which hang lower than 
in cutting the wires of a telephone com- _ the ordinance prescribes. 


This was an action brought for damages caused by the cutting of 
the plaintiff’s telephone wires by the defendant, in order to enable 


him to move a house along a highway. 
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Mr. Edw. A. Day for the plaintiff. 

Mr. for the defendant. 

Depue, J., charged the jury: This is a case, gentlemen, of some 
novelty, and, so far as I am concerned, a case wholly of first impres- 
sion; but inasmuch as it requires, in the decision of this controversy, 
the application of those principles of law which are well nigh uni- 
versal, I think I shall have no difficulty in presenting it in such a way 
as to put you in possession of the legal rights of these parties. If I 
fall into error, I shall be very glad indeed to have that error repaired 
here or somewhere else. 

The place at which this cutting was done was at a crossing of a 
public highway, a place at which the public had the right to pass and 
repass. It was a place, too, at which this company had a right to 
stretch its wires across and over the public highway for the purpose 
of engaging in the enterprise for which the company was established 
This case, therefore, presents one of those questions that frequently 
arise where each of the parties has a right at the place in question, 
aud the problem for consideration is what the measure of those rights 
is when the right of one is brought in conflict with the right of the 
other. 

The defendant admits that on the two occasions complained of 
he cut the wires of this company which extended across Oakwood 
avenue, and he claims that that act was justifiable in virtue of the 
rights that he had in that public highway as one of the public. If 
the case rested just here, I should feel constrained to charge the jury 
that the justification was not maintained. The object of a public 
highway is to accommodate the public for the purposes of such travel 
and intercourse as are required for public convenience and for the 
transaction of public business; and [ should charge the jury that the 
use of a public highway for the purpose of travel in moving a build- 
ing was not within the right which was enjoyable by the public in a 
public highway. I think there can be no difficulty about that. Where 
are you going to draw the line? What general obligation rests on 
the overseer of the highway on a public ruad to remove branches and 
prejections over the road? Is he to remove them in such a way as to 
make a clear passage for anything which anybody sees fit to carry 
over a public highway? It is manifest that the application of such a 
principle, in virtue of the mere right of the public to use public high- 
ways for public purposes, would lead not only to the most onerous, 
but to the most absurd conclusions. Suppose this was in the country, 
and this building was to be removed for half a mile through a place 
where the trees projected with their limbs over the road, trees that 
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had been there for centuries, and where they have made not the 
slightest interruption to the use of the public highway for the pur- 
poses for which it is required; if the overseer of the highway were 
called upon to remove these obstructions, would he be bound to do 
it? Itseems to me that the attempt to bring the case within that 
principle must necessarily fail, for the reason that the defendant, in 
the sense that I am considering the rights of the public, was not 
using this public highway for the purposes of travel; and in my 
judgment this case turns wholly on the construction of the eighth 
section of the company’s charter and on the ordinances of the city of 
Orange. 

The first proviso in the eighth section is that “no poles shall be 
erected without the consent,” &c., of the common council. (We 
must assume that this telephone wire was there lawfully.) “And that 
the same shall be so located as in no way to interfere with the safety 
or convenience of persons traveling on or over the said roads or high- 
ways.” Ihave just disposed of that question. I have said that this 
use of roads and highways for the purpose of moving a house on 
them was not such a use as a person was entitled to make of a public 
highway. 

Then the next question comes. ‘And that the use of a public 
street in any of the incorporated cities or towns of this state shall be 
subject to such regulations and restrictions as may be imposed by the 
corporate authorities of said cities or towns.’ Now, that the language 
has received a judicial construction which is broad enough to include 
the power of the city of Orange to pass ordinances on this subject— 
independent of that power to pass ordinances, in the exercise of the 
police power which is always lodged in municipal bodies of this char- 
ater—and any ordinance that is reasonable and proper, any regula- 
tion which the common council may adopt on this subject which 
seems to be reasonable and proper; and it doesn’t seem to be unreas- 
onable or improper as a legal exercise of the powers of the corpora- 
tion; and that the construction of a telegraph line in violation of 
such an ordinance and regulation is illegal, and therefore is subject 
to be removed by anybody who may use the public streets under per- 
mission given by the common council. The evidence shows that the 
defendant, when he engaged to remove this building, obtained the 
permission of the common council to remove it—a permission that 
gave him another sort of a right from that which inheres in every 
citizen in the use of the public streets for the purposes of the high- 
way—a permission that wouldn’t give him a right to remove the wires 
of this telephone company, which were across the street and in his 
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way, unless those wires were in the position they were in in violation 
of an ordinance of the city of Orange. You will understand the 
difference between that right which pervades the whole state, and 
exists in every one of the public, with regard to the use of the high- 
ways, and a qualified right of the character of that which I have just 
mentioned. ‘The ordinance, and the permission given by the common 
council of the city of Orange to this defendant to authorize him to 
remove this building, while it would give him the legitimate and 
reasonable use of the streets, would give him no right to remove the 
telephone wires of this company unless they were in violation of the 
city ordinance. 

An ordinance has been produced which provides: 

(4.) ‘All telegraphic or telephonic wires shall be placed so as to 
hang not less than twenty feet above the street crossing.” 

Every wire erected by any telegraph or telephone company across 
the streets of the city of Orange that is less than twenty feet above 
the level of the street is in violation of that ordinance; and such an 
erection becomes a nuisance, and any one having occasion to use the 
public highway, whether he be a mere traveler, driving a wagon, or 
whether he be using it by permission of the common council in this 
way, would be justified in removing any wire that was less than 
twenty feet above the highway. So that the result of my view of the 
law and my instruction to the jury is that the permission of the com- 
mon council to the defendant to remove this building affords him no 
justification for cutting the plaintiff’s wires unless they were wires 
that were in such a position and in such a location as to be less than 
twenty feet above the roadway. For all wires that are less than that 
distance the defendant’s justification is complete. For all that are 
above that distance he is without justification and is liable to respond 
in damages. So that the case depends altogether on that point— 
whether any of those wires were as much as twenty feet above the 
roadway. The testimony of the defendant is that all those wires 
were less than twenty feet above the roadway. He says that the 
building stood on timbers three feet above the ground ; that the first 
story was a nine-foot story, and that he stood on the floor and reached 
up with the pliers and clipped all the wires that he loosened. Now, 
the nine-foot story, three-foot timbers, the spaces of the floor beams, 
the spaces above the height of a man, and the height that he could 
reach using the pliers, are the elements from which you are to deter- 
mine the result of his testimony with regard to height. 

The testimony on behalf of the plaintiff is that all of these wires 
were less than twenty feet above the level of the ground except thirty, 
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twenty of which were on the upper cross-piece, and ten on the upper 
side of the second cross-piece; and the evidence on the part of the 
plaintiff is that, with regard to the wires that were cut on both of © 
these occasions the wires that were above twenty feet were the thirty 
wires that I have mentioned. 

Now, all I have to say is that with regard to all the wires that were 
above the line of twenty feet above the level of the street, the act of 
this defendant was unjustifiable. With regard to the wires that were 
below, his act is justifiable; because the legislature, in incorporating 
this company, made it subject to the legislation of the municipal 
authorities, and there is an ordinance on that subject. The amount 
involved in this cause is not great, but the principle is one of vast 
importance—the right of these companies to enjoy these franchises 
that are conferred by the act of the legislature, and the right of the 
corporation, on the other hand, to exercise a reasonable control over 
every one of these corporations in the passage and adoption of ordi- 
nances designed for the purpose of regulating and providing for the 
convenient use of streets—questions that just now are of great import- 
ance in this state; and my instruction to you is that if you find that 
any of the wires that were cut were above the twenty feet. you will 
find a verdict for the plaintiff, and an assessment of damages in such 
sum as, under the evidence, would represent the cost and expense of 
repairing those wires that were lawfully there; for the cutting of any 
wires that were below the twenty feet, my instruction to you is that 
the justification is complete. 


STATE OF NEW JERSEY v. JOHN H. PATTERSON, PRINCIPAL KEEPER OF THE 
NEW JERSEY STATE PRISON. 


(New Jersey Supreme Court, September, 1891.) 


Habeas Corpus, Criminal Practice, Service of Term Remitted on Previous 
Sentence. 

On habeas corpus. 

The petitioner pleaded guilty before the Cumberland county courts, 
in 1884, to two indictments charging forgery, anil the sentence was 
suspended. In 1885 he was sentenced to the State Prison for four 
years by the Gloucester county courts for burglary. From this term 
in State Prison he had remitted three hundred and twelve days for 
good behavior, and was discharged in June, 1889. After his dis- 
charge he was taken before the Cumberland county courts upon the 
pleas of guilty entered in 1884, and was sentenced to the State Prison 





800 THE NEW JERSEY LAW JOURNAL. 


for two years from the last sentence. A remission for good behavior 
was made, which entitled him to be released in June last, but he was 
held to serve out the three hundred and twelve days remitted from 
the Gloucester county sentence. 

Mr. H. N. Barton for the petitioner. 

Mr. William Y. Johnson for the Attorney General. 

ScupprER, J.: The body of Charles F. Filer, in the foregoing writ 
of habeas corpus mentioned, being ‘brought before me, at the place in 
said writ named; and .the return thereto, and the copy of the two 
commitments therein mentioned; and the counsel of the petitioner, 
and the Attorney General, on the part of the State, also appearing, 
and being heard; it is shown and agreed that the said Charles F. 
Filer is held and detained in the State Prison under Section 12 of the 
“Act for the government and regulation of the State Prison” (Rev. 
1119), to serve out the number of days remitted to him on what is 
alleged to have been a previous term, within the provisions of said 
statute. 

It is hereby adjudged and determined that the said term upon which 
the remission of time was made, having been between the time of the 
conviction and sentence upon which he was last sentenced and 
imprisoned (the sentence having been suspended under a former 
conviction until after the expiration of the term of imprisonment on 
which the remission was made had expired), the detention is not within 
the statute which authorizes such further imprisonment where the 
prisoner is both convicted and sentenced after the sentence and convic- 
tion under which the remission of time is made; in which case only 
is the remission vacated and the previous term continued. No other 
cause for the imprisonment of the said Charles F. Filer appearing, I 
do order that he be forthwith discharged by the said keeper of the 
State Prison from imprisonment and detention for the cause aforesaid. 


STATE v. PATRICK JOSEPH SMITH. 


(Passaic Oyer and Terminer, September, 1891.) 


Bail in Murder Case — Habeas Corpus prima facie proof that he committed the 
—To admit a person charged with murder crime. 
to bail, there must be an absence of even 


On habeas corpus. Bail in murder case. 

The defendant was found, by a coroner’s jury, guilty of the murder 
of one John McEllenborough, on the night of August 8th last; he 
was coming out of his sister’s house, in Passaic street, Paterson, and 
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meeting McEllenborough, he struck or pushed him out of the way in 
such a manner as to cause a fall, and this, it is claimed, with the blow 
or push, was the immediate cause of his subsequent death, and conse- 
quently was murder. 

The president judge of the Passaic Common Pleas granted a writ 
of habeas corpus returnable “August 27th. 

The jail warden produced the defendant in court. 

Mr. Munson Force, Assistant Prosecutor, for State. 

Messrs. John W. Harding and Henry W. Gledhill, for Smith. 

The defendant’s counsel contended that the prisoner was entitled to 
bail under the constitutional right of admitting all persons to bail 
charged with crime. They insisted that there was not, from the testi- 
mony adduced before the coroner’s jury, sufficient proof to establish 
the presence of even a presumption of guilt, though the coroner’s 
jury call it murder; and claimed that the court had no power to refuse 
bail or discharge the prisoner when he brought himself within the 
terms of the statute as Smith had done. Also that the testimony 
showed the utter absence of guilty intent, leaving the crime less than 
murder in the first degree, and hence bailable. They supported their 
conclusion by numerous authorities. 

Mr. Force, in reply, contended that it was not for the court to say 
what grade of crime had been committed; that it was entirely with 
the jury, and was one of their prerogatives which no court or judge 
could take away. He also argued that there was at least a prima facie 
case upon which to hold the defendant for the action of the grand jury 
and insisted that the coroner’s jury had not exceeded their power. 

The following decision was rendered by 

Hopper, J.: Hearing this case on habeas corpus the judge must find, 
in order to admit to bail, a total absence of even prima facie proof jus- 
tifying the finding of Mr. Smith guilty of murder by the coroner’s 
jury. I cannot say that there is a total absence of such proof, and 
therefore I cannot admit Mr. Smith to bail. It is wholly unnecessary 
for me to decide what should be found by the grand jury, or, if an 
indictment be found, what should be the verdict of the petit jury. 
Nor is it proper for me to put myself at all in the place of the jury. 

I must decline to admit the defendant to bail, and he is remanded 
to the custody of the jail warden. 


Norr.—Application was made before Justice Dixon, at the Pas aic Circuit, on Septem- 
ber 24th last, by John W. Griggs, Esq., for the admission of Smith to bail. Mr. Griggs 
based his opinion on the fact that Justice Dixon, in his charge to the Grand Jury, said 
that from the case as presented to him, a blow with the fist would not be such a blow as 
to cause murder, and that it would be within the province of the Grand Jury to only 
indict for manslaughter, if, on examination, they found the facts as stated. The Court 
fixed the amount of bail at $3,000, which was furnished, and Smith was discharged to 
answer. 
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BOARD OF HEALTH v. JOHN T. MEYER. 
(First Precinct Police Court, Newark, August, 1891.) 


Milk Act, Criminal and Civil Jurisdiction of Police Courts—Statutes, Inter- 
pretation of — Witness, Meaning of Term. 


Hayes, Potice J.: Complaint was made against the defendant in this 
case for selling milk which was below the Statutory Standard. At 
the trial the board of health made out a case under the statute, but 
did not produce the witness, one Michael T. Cody, in whose presence 
the sample of milk was sealed. The defendant’s counsel put in no 
evidence but asked for an acquittal on the ground that the court has 
no jurisdiction, aud that the above-mentioned witness should have 
been called. 

I am satisfied that the court has jurisdiction. The Milk act of 
March 14th, 1882 (Supplement to Revision, p. 478), provides that 
justices of the peace and recorders shall have jurisdiction to try and 
punish violations of it. 

The act establishing police courts in cities of the first class (P. L. 
1891, p. 152) vests in the police justices of the police courts all the 
power and authority in criminal matters conferred upon justices of the 
peace. The question then is: Is thisacriminal proceeding? Whether 
an action for a penalty is a civil or criminal proceeding is determined 
by the form of the proceedings, the judgment, the final process and 
the method of review. In this action these are all criminal in charac- 
ter. The action is instituted by a complaint under oath; a warrant, 
not a summons, is issued; the magistrate does not give a judgment in 
favor of either party, but convicts or acquits the defendant; no exe- 
cution is issued for the penalty imposed, but in default of its payment 
the defendant is committed to jail for a term certain; and the appeal 
is to the quarter sessions, a court of criminal jurisdiction. 

The fact that the pecuniary forfeiture is called a “ penalty ”’ instead 
of a “ fine”’ does not deprive the action of its criminal character. In 
the P. R. R. Co. v. N. J. 8. P. C. A., 39 N. J. L. (10 Vr.) 400, which 
was an action for debt for a penalty, Justice Depue says: ‘“ The en- 
forcement of the penalty prescribed in this section is not committed 
to justices of the peace, as common law magistrates, on proceedings 
by complaint and conviction ;” implying that a proceeding by com- 
plaint and conviction is a criminal proceeding, the common law juris- 
diction of justices being criminal in character. 

The case of Brophy v. Perth Amboy, 44 N. J. L. (15 Vr.) 217, is 
not contrary to these views. It holds that an action begun by com- 
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plaint for a penalty imposed by the common council of Perth Amboy 
is a civil action. The charter of Perth Amboy (P. L. 1870, p. 1130, 
§ 11) provides that the process in such a case shall be by a summons 
or warrant, that the magistrate shall “‘ give judgment ” and issue exe- 
cution, and that an appeal shall be had in the same manner as from 
courts for the trial of small causes. These are all indicia of a civil 
action and the Court of Errors so regarded them. Chancellor Run- 
yon in his opinion says: 

“The payment of the judgment is to be enforced by execution; in 
the first instance against the goods of the defendant, and for want of 
them, against his body. An appeal to the Court of Common Pleas is 
given as in the case of judgments in the courts for the trial of small 
causes. The penalty becomes, by the judgment, a debt of record and 
nothing more.” 

The proceedings under the Milk act are similar to those under the 
act concerning disorderly persons, and seems to me unquestionably of 
a criminal character. 

The second point raised by the defence remains to be disposed of. 
The Milk act provides that the sample taken shall “ be sealed in the 
presence of one or more witnesses” and sent to a designated chemist 
for analysis. The inspector may then condemn the milk and pour it 
on the ground. If, upon analysis, the milk proves to be adulterated, 
a suit is to be brought against the milk dealer; if not, the State is 
liable for the value of the milk condemned. 

The defendant’s counsel claimed that the word “ witness’ means 
more than an onlooker or observer, that it means a person testifying 
in a cause; and also that a witness is required by the statute for the 
defendant’s protection, and that the defendant will not receive that 
protection unless the witness is produced by the prosecution. 

In regard to the first insistment, I think that a witness means merely 
a person capable of testifying, not necessarily one who actually does 
testify. The word is used in that sense when we speak of a witness 
to a deed or a will. The testimony showed that the witness, Cody, is 
of mature age and sound mind. That would satisfy that requirement. 
The other point also seems to me not well taken. One of two actions 
is possible after the condemnation of the milk; one for the penalty, 
the other by the owner of the milk for its value. The witness required 
by the statute might be called, if desired, to give testimony in either 
action. 

The prosecution has proved a case within the letter of the statute ; 
I shall therefore convict the defendant and impose upon him the statu- 
tory penalty, with the costs of prosecution. 
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WILLIAM CORNELL JEWETT v. ROBERT GARRETT ET AL. 


(United States Circuit Court, District of New Jersey. Opinion read 
September 22d, 1891). 


Vacating Service of Writ —Writ, 
Validity of —The completion of a writ, by 
the insertion of the names of the parties, 
the style of action, the date of its return, 
and of the issue, after it was signed and 
sealed by the clerk, cannot destroy its 
validity as a writ. 

2. Amendment of Writ, Substitution, Ad- 
mission of Attorney.—Where a writ is not 
endorsed by an attorney of the court, it is 
within the power of the court to amend the 
writ by permitting the substitution of the 
name of an attorney of the court, or the 
court may admit the attorney who en- 
dorsed the writ to practice in the courts. 

3. Deputation, Signed in Blank. —A blank 
deputation, bearing the signature of a 
United States marshal, gives sanction to 
everything done by the person whose name 
is subsequently inserted in the deputation. 


Such service is not an act of the person 
deputized, but of one marshal, acting by 
and through his deputy. 

4. Practice Pleadings, Service of Summons 
Upon Person Temporarily and Actually in 
Transitu Through the State.—The practice, 
pleadings and forms and modes of proceed- 
ings of the State courts prevail in the 
courts of the United States for this district 
in all cases other than in equity and ad- 
mirality cases, and the service of a writ of 
summons issuing thereout may be made 
upon the defendant within the State per- 
sonally, without regard to the time of his 
presence there, provided such service is not 
in anywise tainted by the procurement of 
the presence of the defendant within the 
territorial limits of “the State by deception 
or fraud, or he is not here as a witness be- 
fore a court. 


Upon motions to vacate service of writ 7 the defendant, Robert 


Garrett, and to quash the writ. 


Mr. A. Q. Keasbey for the motions. 

Mr. S. D. Oliphant, Jr., and Mr. George M. Robeson, contra. 

Green, J. The facts upon which these motions are based are 
these: In December, 1890, Mr. Bower, an attorney residing and 


practising in the city of New York, and who had been duly admitted 
to practice in this court, desiring to commence an action at law at the 
suit of the plaintiff, William Cornell Jewett, a resident of the State 
of New Jersey, against the defendants, Robert Garrett, William F. 
Frick and Ferdinand C. Latrobe, residents of the State of Maryland, 
applied to the clerk of this court for a writ of summons, according to 
the practice which obtains in this circuit. At the same time, he re- 
quested the clerk to obtain from the marshal of the district a proper 
and formal appointment of a special deputy or bailiff, to whom the 
service of the writ might be entrusted. In response to these requests, 
the clerk immediately sent to Mr. Bower a writ of summons, sealed 
with the seal of this court, and properly signed by him, but without 
having inserted in it the names of the parties, plaintiff and defendant, 
and without containing any statement of the cause, or the technical 
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name of the action which the plaintiff intended to institute. The 
clerk also procured from the marshal of this district, as requested, a 
form used by him in deputizing a special bailiff, or officer to make 
service of writs of summons or other process, in which the name of 
the person to be authorized to serve this writ was not stated, but the 
deputation was officially signed by the marshal. These two papers 
were sent to Mr. Bower, as he had requested. Upon their receipt, 
Mr. Bower, or his partner, a Mr. Graeffe, tested the writ December 
12th, 1890; inserted the names of the plaintiff and defendants in 
their proper place; stated in exact terms the style of action brought, 
and made the writ returnable on the fourth Monday of March, 1891. 
Mr. Bower’s name was inserted in the torm of the appointment of 
special deputy, and he immediately proceeded to make the service of 
the writ, as he was therein empowered. The service which he made 
appears in the return thereof annexed to the writ. It is as follows: 


‘‘T served the within writ on the defendant, Robert Garrett, on the 
13th day of December, A. D. 1890, at Jersey City, in the District of 
New Jersey, by delivering to and leaving with him the copy thereof, 
and at the same time showing him the original with the seal of the 
court attached, and informing him of the contents. 

‘“ W. Bupp Deacon, 
“U.S. Marshal, by Samuel W. Bower, Special Deputy Marshal.” 


This service was in fact made upon Mr. Garrett in the station of the 
Central Railroad of New Jersey, in Jersey City, as he was entering a 
car to proceed to his residence in Baltimore, Maryland. He had, for 
that purpose, left his hotel in New York City only a short time 
previously, and, crossing the Central ferry, over the North river, had 
proceeded directly to the railroad station, where the train which he 
was to take was awaiting him. When the service of the writ was 
made upon him, Mr. Garrett had been in the State of New Jersey and 
within the territorial jurisdiction of this court only a very few minutes. 
Hlis admitted purpose was to pass through the State via the Central 
Railroad of New Jersey and its connecting railways to Baltimore, in 
the State of Maryland, the point of his destination, having no thought 
or intention of remaining within the borders of New Jersey a longer 
time than would be necessarily consumed in making the transit. The 
other defendants have not been served with process, and no appear- 
ance has been entered for them in this suit. 

It is now urged by counsel for Mr. Garrett that, under these circum- 
stances, the writ of summons should be declared to be void and that 
the pretended service should be held invalid, 

20 
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So far as the validity of the writ itself is concerned, the contention 
is that it should be declared void and of no effect, because it was, 
when issued by the clerk, not a process of this court, but simply a 
blank paper to which the signature of the clerk and the seal of the 
court had been attached; that, although in form a writ of summons, 
in effect it did not summon any one into court to answer any com- 
plaint of any one in any named action or to the damage of any one, 
and hence could be of no effect or force. 

The statute governing the issue of writs and processes from the 
courts of the United States, requires that such writs and processes 
shall be under the seal of the court, and shall be signed by the clerk 
thereof. U.S. Rev. Stat., § 911. And there is a further requirement 
that all process must bear teste from the day of its issue. U.S. Rev. 
Stat., § 912. Other than in these necessary particulars, neither the 
form of the writ or process, nor its contents, nor the manner nor 
method of its delivery to the marshal for service, nor its formal draft- 
ing, is sought to be controlled or affected by any legislation of con- 
gress, further than to ordain generally that the writ shall, as to those 
particulars, as far as possible, harmonize with and be similar to the 
writs and processes obtaining under the code of procedure of the State 
in which the court has jurisdiction. There is no limitation of power 
to draft a writ of summons to the clerks of the federal courts. Any 
suitor desiring to do so may draft his own writ; and if any suitor is 
so enabled, it follows that the duly authorized attorney of such suitor 
may do the like. To give to such a drafted paper, in form a writ, 
efficient power to compel the appearance in the form chosen of the 
defendant named in it, it must be dignified by the seal of the court 
and attested by the signature of the clerk. These, added to the 
drafted form, transform the invalid paper into a vitalized writ of the 
court. The only official acts of the clerk as to process required by 
statute, are the affixing of the seal of the court and the signing of the 
writ itself. If he were requested by a suitor to prepare the whole 
writ from the mandatory clause to the teste, he could lawfully and 
properly refuse to comply, and the law would justify him in such 
refusal. It is no part of his duty as clerk to act as scriviner for 
plaintiffs. It is obvious, therefore, that the objection lodged against 
this writ, to the effect that it was wholly in the handwriting of the 
plaintiff’s attorney, except the signature of the clerk, can have no 
force. 

But it is further insisted that, admitting the power of the suitor or 
his attorney to draft the writ, it remains a necessary pre-requisite to 
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the sealing of it that it should be in esse; that the sealing of the blank 
form does not make the form a process of the court. 

Undoubtedly it would be not only better practice, but, so far as the 
clerk is concerned, a much safer practice for attorneys to present to 
the clerk for sealing a writ complete in every other particular but the 
seal and the clerk’s signature ; but such has not been the practice in 
this circuit for many years. It has always been customary for the 
clerk to deliver to any reputable attorney of the court, writs in blank, 
duly signed and sealed, to be properly filled in with names of parties, 
style of action and proper date, when necessity calls for their use. 
Nor can I perceive any wrong possibly resulting to the defendant from 
such practice. The writ simply commands the marshal to summon 
the defendant to appear before the court on the day in the writ desig- 
nated, to answer the plaintiff. What possible difference can it make 
to the defendant whether the whole writ has been prepared by the 
clerk, who has sealed it, before it was actually sealed, or that it was 
first sealed and then properly and fully filled up with the names of the 
parties and the action, and made duly returnable by some suitor or 
his attorney. The only right of the defendant in the premises is to 
have his day in court; to obtain this he is entitled to have due and 
ample notice of the commencement of any action, and of the day when 
he will be called upon to answer that action. Whether that notice 
be prepared by the clerk or by any of his assistants, or by the suitor 
or by his attorney, or partly by one and partly by the other, if it be 
in due form, in full compliance with the statute governing its issue, 
bear proper date, and be validated by the seal of the court, and its 
authority for its issue be certified by the clerk’s signature, what more 
can the defendant demand? He has received all that he is entitled 
to, to wit, a legal notice of the bringing of the action against him. 
Ile can ask nothing more. If this reasoning be correct, it follows 
that the fact, admitted in this case, of the completion of the writ, by 
the insertion of the names of the parties, the style of action, the date 
of its return and of its issue, after it was sealed and signed by the 
clerk, cannot destroy its validity as a writ. Such practice wrongs 
none; and if there be no wrong inflicted. there can be no necessity 
for a remedy, and, rightfully, no complaint. 

It is further alleged that the writ should be quashed because it was 
not endorsed by the name of any attorney of this court. This is un- 
doubtedly so, and amounts to a technical error, but I think it is clearly 
within the power of the court to amend the writ in this particular by 
permitting the substitution of the name of an attorney of this court 
for tbat which now appears upon the writ, or by permitting the attor- 
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ney who did issue the writ, and who did endorse it, to practice in this 
court. Upon the argument an offer to comply with either of these 
alternatives, as the court should direct, was made by the plaintiff’s 
counsel. In this respect [ think the writ may be amended, and I do 
not further consider this as an objection. 

Nor can I see any force in the first reason assigned to justify the 
setting aside the service of this writ. It is admitted that the service 
was made by Mr. Bower, who derived his authority, if any he had, to 
make such service from a special deputation issued by the marshal to 
nim, in which, however, neither he nor any one else was named by 
the marshal as his deputy or special agent to make such service. But 
this fact alone will not invalidate the service, in my opinion. It is 
true that the practice of issuing blank deputations signed by the mar- 
shal, is far from commendable, and if this question now raised as to 
the validity of such proceeding concerned a novel action by the mar- 
shal, it might well be doubted if he who is clothed with the power by 
the statute of designating and empowering such deputies, can dele- 
gate his right to make such selections in the premises to another. 
But the practice both in the State courts by the sheriffs of counties, 
and in this court by the various marshals to issue such deputations in 
blank, has been so long continued that it would be unwise now to 
compel a change. It cannot be doubted that, independent of any rule 
of court or statute, a marshal may direct a particular ministerial act, 
with the performance of which he is charged, to be performed by an- 
other acting for him, and under his authority, and upon his responsi- 
bility. If Mr. Bower’s name had been inserted in the deputation by 
the marshal before it was delivered to him, no criticism could be made 
upon it or upon the act of the marshal. Clearly the mere omission 
of the name of the deputy cannot destroy the deputation. For in 
delivering that to Mr. Bower in blank, the marshal in effect, author- 
ized him and as well anyone else, whose name Mr. Bower chose to 
insert in the paper, to make service of the writ. The marshal assum- 
ed the whole responsibility of the transaction. He chose to permit 
Mr. Bower to act in the premises. He authorized him tu make ser- 
vice of the writ, or in lieu thereof to designate as his agent and for 
him, any other person to make such service. Tis signature carried 
with it full authority to do the act; so far as the defendant was con- 
cerned, that signature gave sanction to everything done by the person 
whose name appears in the deputation. The service was not an act of 
the person deputized, but of the marshal, acting by and through his 
deputy. If aught was done by such deputy that was illegal or con- 
trary to practice, the responsibility would rest upon the marshal. He 
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could be compelled to answer. The service of that writ by Mr. 
Bower was the act of the marsnal alone and cannot be objected to. 

Besides, in this case there appears to be a complete ratification by 
the marshal of the act of Mr. Bower in inserting his own name in 
the deputation and in serving the writ. The writ was duly returned 
to this court with the formal recital of the service made. It has been 
on the files of this court for months. Such return, and the antece- 
dent service made in the. name of the marshal, has in nowise been 
denied or repudiated by him. He has, by his declining to interfere 
in the matter, stamped the transaction with his approval. It cannot 
lie in the power of the defendant to challenge the authority of the 
deputy making service of a writ when such authority is conceded and 
affirmed by the officer having the power to bestow it. 

The more serious question in this case relates to the service of the 
writ itself. As has been stated, it was served upon the defendant, 
Mr. Garrett, as he was entering a car in the station of the New Jer- 
sey Central Railroad Company, at Jersey City, to proceed en route to 
Baltimore. He was at the time actually in transitu. His journey 
commenced when he stepped on board the ferry boat of the railroad 
company to be conveyed from New York city to the railroad cars 
awaiting him in Jersey City. He had been in the State of New 
Jersey but a very few minutes; he had no intention of remaining in 
the State longer than was necessary to pass across it in a railroad 
train. Is such service made under such circumstances a compliance 
with the statute ? 

The judiciary act of 1789 provided that no civil suit should be 
brought before the circuit or district courts against an inhabitant of 
the United States by any original process in any other district than 
that whereof he wes an inhabitant, or in which he should be found at 
the time of the service of the writ. The act of 1875 contains a simi- 
lar provision. This liability of the defendants to be sued in the dis- 
trict where he might be found at the time of serving process was 
omitted in the act of 1887, as amended by the act of 1888, but he 
still remains liable to suit in the district of the residence of the 
plaintiff as well as in his own district. The words of the act of 1887, 
as amended by the act of 1888, are as follows: “ No civil suit shall 
be brought before either of said courts against any person by any 
original process of proceedings, in any other district than that 
whereof he is an inhabitant; but where the jurisdiction is founded 
only on the fact that the action is between citizens of different States, 
suit shall be brought only in the district of the residence of either 
the plaintiff or the defendant.” The apparent contradiction of these 
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clauses of the act gave rise to much controversy, but the question is 
now no longer an open one as to the meaning. As Mr. Justice Field 
said in Wilson v. The Western Union Telegraph Co., 34 Fed. Rep. 
561, the concluding clause is to be read as a proviso to the general 
provision that no civil suit shall be brought except in the district 
whereof the defendant is an inhabitant. The clauses with this con- 
struction would then read; that no civil suit shall be brought before 
either of said courts against any person by any original process or 
proceeding, in any other district than that whereof he is an inhabit- 
ant; provided, nevertheless, that where the jurisdiction is founded 
upon the fact that the action is between the citizens of different States 
only, such suits may be brought in the district of the residence of 
either the plaintiff or the defendant. This construction has been 
approved by very many of the circuit courts and by the Supreme 
Court. Fales v. Chicago,’ Milwaukee, &c., R. R., 32 Fed. Rep. 673; 
St. Louis, &., R. R. v. Terre Haute, &., R. R., 33 Fed. Rep. 385; 
Loomis v. New York and Cleveland Gas Co., 33 Fed. Rep. 353; 
Swayne v. Boyleston Insurance Co., 35 Fed. Rep. 1; McCormick v. 
Walthers, 134 U. 8. 41. 

If it be true as it is alleged in the writ itself, in this case, that the 
plaintiff is a resident of the State of New Jersey, it must be admitted 
that under this statute he had a right to commence a suit in the Cir- 
cuit Court for the District of New Jersey, provided the jurisdiction of 
the court could attach to the defendants. A Federal Court acquires 
jurisdiction over parties only by a service of process, or by their vol- 
untary appearance to the action; and such service of process must be 
made within the territorial jurisdiction of the court. Now, it must 
be remembered that by the statute regulating the precedure in the 
courts of the United States other than in equity and admiralty cases, 
it is provided that the practice, pleadings, and forms and modes of 
proceedings in civil causes shall conform as near as may be to the 
practice, pleadings, forms and modes of proceeding existing at the 
time in a like case in the courts of record in the State within which 
such circuit or district courts are held. 

And it has been held that this regulation applies to processes by 
which suits are brought, and their mode of service. Brownell v. 
Trot and Boston R. R. Co., 18 Blatch. 245; Springer v. Foster, 2 
Story 883; Perkins v. Watertown, 5 Bissell 320. And in compli- 
ance with this statutory regulation, this court has formally, by a-rule 
duly entered in the minutes of the court on the first day of June, A. 
D. 1870, adopted a minute to the effect that the practice of the higher 
courts of this State shall be the practice to be followed in the Circuit 
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Court of the United States for this District. Now the service of a 
writ of summons in personal actions in a court of law in the State of 
New Jersey is made by serving a copy of such process on the defend- 
ant in person, without regard to the length of time he has been in the 
State, at least two days before its return, or by leaving a copy thereof 
at his dwelling house, or usual place of abode at least six days before 
its return; and the statute further provides that when the sheriff or 
other officers to whom such process shall be directed, has returned the 
same ‘served ” or “ summoned,” the party shall be considered as being 
in court and may be proceeded against accordingly. The only excep- 
tions to the sufficiency of a personal service which can be alleged in 
the courts of New Jersey, arise first, when the party upon whom such 
process has been served, has been induced to come into the State by a 
deception practiced upon him by the plaintiff, for the purpose of mak- 
ing such personal service, and secondly, when such party so served, 
at the time of service was in attendance from a foreign State, as a wit- 
ness before any judicial tribunal in this State. In such cases service 
by a writ of summons is held to be invalid, and the courts will set 
aside the writ upon the facts being made known to it. Williams ads. 
Reed, 5 Dutch. 385. As this practice of the State court prevails in 
this court, the service of a writ of summons issuing thereout may be 
made upon the defendant within the State personally, without regard 
to time of his presence here, providing such service is not in any wise 
tainted by the procurement of the presence of the defendant within the 
territorial limits of the State by deception or fraud, or he is not here 
a3a witness, before a court. In every other case than those excepted 
personal service of a writ, made in-compliance with the terms of the 
statute regulating it, must be held to be good. Applying this crite- 
rion to the case before the court, it is evident that the service of this 
writ upon Mr. Garrett, after he voluntarily entered the borders of the 
State of New Jersey not in the character of a witness, and without 
the practice of any fraud or deception upon him by the plaintiff, or 
anyone representing the plaintiff, to procure his presence in this 
State, must be held to be good. 
[ To be concluded next month. | 
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THE JERSEY CITY, NEWARK AND WESTERN RAILWAY CO. v. THE CENTRAL RAIL- 
ROAD COMPANY OF NEW JERSEY. 


(Court of Chancery, September, 1891.) 


Railroads.—Grade_ Crossings— Appeal 
From Award of Commissioners Operates as a 
Supersedeas—Appropriation of Condemned 
Land.—Where a_ railroad corporation, 
formed under the General Railroad law, 
locates its route so that its line crosses the 
route of another railroad, the law gives it 
the right to decide for itself, 
road at grade or 


whether it 
will cross such other 
otherwise. Its right to cross at grade is 
subject to but two limitations—first, it 
shall not cross at a less angle than twenty 
degrees ; and, second, it shall not cross in 
sich manner as will destroy the reasonably 
fair enjoyment of the franchises of the road 


The verdict of the jury that tries an 
appeal from the award of commissioners 
finally and conclusively the sum 

in that particular case, must be 


fixes 

which, 
regarded as just compensation, 
may be necessary to confer upon the con- 
demning company the right, on the pay- 
to appropriate the 


so far as 


ment of the money, 
property condemned. 

3. An appeal by a land owner from the 
award of commissioners operates as a super- 
sedeas, and deprives the condemning com- 
pany of the right to appropriate the land 
until the appeal has been determined, and 
the sum awarded by the jury is either paid 


whose route is crossed. or tendered. 


On an application for an injunction, heard on bill and affidavits and 
answer and affidavits. 

Mr. Robert H. McCarter and Mr. 
plainants. 

Mr. Robert W. De 
fendants. 

Van Fuzet, V. C.: This is a contest between two railroad cor- 
porations. The complainants were organized under the General 
Railroad law. They have condemned a right to cross the defendants’ 
road generally. The commissioners appointed to appraise, value and 
assess damages awarded for such right, together with two small par- 
cels of land, lying on each side of the defendants’ route, $12,950. 
Both parties appealed from the award of the commissioners, and on 
the trial of the appeals, before the Essex Circuit Court, by jury, the 
award was increased to $35,473.33. The verdict, it is admitted, was 
made up as follows : 


for com- 


Thomas N. McCarter, 


‘orest and Mr. Benjamin Williamson, for the de- 


$250 00 
2,700 00 
3,000 00 
6,000 00 


Bor land.......0.cccscccccecees thieinebngeaianineie onieerenainen bécemosnisns 

For putting im frogs............cseseeseeeeeeeees aren 

For construction of signal station......... 

For one-half of the cost of maintaining frogs in perpetuity, 

For one-half of the cost of maintaining and operating sig- 
nal station im perpetuity.......ccccecccccrecccscssces sovcseees 20,020 BS 


The verdict, it will be observed, embraces not only compensation 


for the land taken, but also for duties to be performed perpetually by 
the defendants for the complainants. Within a few days after the 
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rendition of the verdict, the complainants made a tender of $2,950— 
the amount awarded for the land and the insertion of the frogs— 
which the defendants refused to accept, and the complainants then 
obtained an order authorizing them to pay the whole sum of 
$35,473.33 into this court, under the statute of 1877. The money was 
paid into court under this order, and notice given to the defendants 
that it had been so paid. The defendants’ railroads, franchises and 
rolling stock were, when the condemnation proceedings were com- 
menced, and also when the money was paid into court, subject to a 
mortgage for $50,000,000. The statute of 1877 authorizes the Chan- 
cellor, whenever it is made to appear that lands taken by the exercise 
of the right of eminent domain are encumbered by a mortgage or 
other lien, to order the money paid into the Court of Chancery, to the 
end that it may be distributed according to law, and the statute de- 
clares that such payment shall have the same effect as if the money 
had been actually tendered to the land owner. Rev. 1278, § 2. After 
paying the money into court, the complainants gave the defendants 
notice that their road was completed up to the west line of the de- 
fendants’ road, and that they could not extend their road further east 
until the obstructions were removed, which the defendants had placed 
at the point of crossing, and frogs inserted there in the defendants’ 
road. By the same notice, the complainants also notified the defend- 
ants that unless they inserted the frogs on or before a date named the 
complainants would themselves proceed to insert them. The defend- 
ants thereupon gave the complainants notice that they would deem 
any attempt by the complainants to enter upon their property, or to 
interfere with their railroad, as a trespass, and resist it accordingly. 
On the date designated by the complainants, as the time when they 
would themselves proceed to put in the frogs, if they had not been 
put in before, the defendants collected a large number of men at the 
crossing, for the purpose of resisting by force any attempt which the 
complainants might make to insert the frogs. 

- At this point in the struggle the complainants filed the bill in this 
case. They ask that the defendants may be restrained from prevent- 
ing them from entering upon the defendants’ road, at the point where 
their route crosses that of the defendants, and also from molesting or 
interfering with them while they are engaged in inserting in the de- 
fendants’ road at that point suitable and proper crossing frogs for two 
tracks. The defendants oppose the granting of an injunction on two 
grounds—/irst, they say that the complainants, by condemning a right 
to cross their road generally, have not acquired a right to cross at 
grade, but that a condemnation in this form simp'y gives a right to 
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cross, leaving undetermined the way in which such right shall be ex- 
ercised, and that the question as to the method of crossing, whether it 
shall be above, below or at grade, is the proper subject of equity cog- 
nizance, to be decided, to a large extent, by public considerations, and 
in such manner as shall best promote public safety and convenience ; 
and, second, they say that as the sum awarded to them by the jury 
was, with the exception of $250, intended as compensation for ma- 
terials and work to be furnished and done by them for the complain- 
ants, the money does not represent property encumbered by the 
mortgage for $50,000,000, ard, therefore, its payment into court was 
not a payment or tender to them, within either the words or spirit 
of the statute of 1877, and gave the complainants no right to enter 
upon their route. They also say that inasmuch as the money was 
awarded as compensation for duties to be performed by them in the 
future, they cannot, in justice, be required to perform any of such 
duties until they have consented to receive the money and it has 
actually been paid tothem. They insist that while it may be within 
the power of the complainants to take their property by the exercise 
of the right of eminent domain, still that they cannot, by any exercise 
of such right now authorized by law, be compelled, against their will, 
to perform duties, for all time to come, for the benefit of the com- 
plainants. 

Two propositions of law and one of fact, bearing directly on the 
main question in dispute, are, in my judgment, so well settled and 
obvious as to be beyond question. They are: first, the complainants, 
by condemning a right to cross the defendants’ road generally, have 
acquired a right to cross at grade. The law on this subject is settled. 
The established doctrine is this: that where a railroad corporation, 
formed under the general railroad law, locates its route so that its line 
crosses the route of another railroad, the law gives it the right to de- 
cide for itself, whether it will cross such other road above or beneath 
its track, or at grade, and that its right to cross at grade is subject to 
but two limitations: namely, first, it shall not cross at a less angle 
than twenty degrees; and second, it shall not cross in such manner 
as will destroy the reasonably fair enjoyment of the franchises of the 
road whose route it crossed. It has a right to cross in such a man- 
ner as will result in inconvenience and damage to the road whose 
route is crossed, but not in such a manner as will destroy the reason- 
ably fair enjoyment and exercise of its franchises. The most recent 
authoritative statement of the law, on this subject, is found in the 
Chancellor’s opinion in National Docks Railroad Co. v. Pennsylvania 
R. R. Co., 24 Vr. 217, where, in pronouncing the unanimous judg- 
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ment of the Court of Errors and Appeals on this point, he said: “ The 
right of one railroad to cross another, which is intersected by its 
route, is so plainly essential to its construction for any considerable 
distance, that it has become undisputably established, by implication, 
from mere authority, to build a railroad between given points. * * * 
It is within the power of one railroad to determine by the location of 
its route where it will cross another. And it is impossible to perceive 
a sufficient reason why it was not also determined, within lawful 
bounds, how it shall cross the other. * * * In the acquisition of 
a right to cross, the ability of the existing company to fully, fairly and 
freely exercise its franchises is not to be destroyed. It is not the pol- 
icy of the law to cripple or destroy one highway for the purpose of 
creating another. The purpose is to preserve, multiply and maintain 
highways for the development of the country and the general public 
benefit. And this purpose is especially manifested in the general rail- 
road Jaw, where there exists a prohibition against the condemnation 
of lands used for railroad purposes, except for a mere crossing. But 
it does not follow that the precise existing use of the land crossed may 
not be interfered with. There can be no reason why such use should 
not yield, if the proposed interference with it is necessary, and of a 
character that will not destroy the reasonably fair enjoyment and ex- 
ercise of the franchises of the company whose road is crossed. Abil- 
ity to enjoy all its privileges and to perform all its duties, in a proper 
and reasonable manner, being secured to the latter company, it must, 
upon being only compensated, submit to the necessary inconvience 
and damage which the crussing may occasion.” It is thus seen that 
the law respecting the right of one railroad to cross the route of 
another at grade, or any case where such use of the route of the lat- 
ter, will not result in the destruction of the reasonably fair enjoyment 
of its franchises, is settled in such manner as to be no longer open to 
debate in this court. 

Second: With: a signal station, skillfully operated, at the point of 
crossing, there can be no doubt, as a matter of fact, that the complain- 
ants’ road may cross that of the defendants’ at grade, without prevent- 
ing the defendants from having the reasonably fair enjoyment of their 
franchises. The crossing is on the meadows lying east of Newark. 
The objections to a crossing, at such a point, are obviously much less 
weighty and serious than those which exist against the crossing at 
Elizabethport, which the defendants have, for many years, used for 
their Newark branch over their main line; or which exist against the 
crossing at Elizabeth, jointly used by the defendants and the Pennsyl- 
vania Railroad Company. If the use of the two crossings, just men- 
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tioned, do not deprive the defendants of the ability to enjoy all their 
privileges and to perform all their duties, in a fair and reasonable man- 
ner, it is perfectly certain that the use of the crossing, which the 
complainants have acquired, cannot, for many years to come, produce 
such a result. 

Third: What is just compensation for the property taken and for 
the damages sustained by such taking has been ascertained in this 
case in such manner as to give the complainants the right to appro- 
priate the property condemned to their use, on making payment of 
the condemnation money, either actually or constructively. As I 
understand the general railroad law and the adjudications respecting 
its construction, the verdict of the jury that tries an appeal from the 
award of commissioners, fixes, finally and conclusively, the sum 
which, in that particular case, must be regarded as just compensa- 
tion, so far as may be necessary to confer upon the condemning com- 
pany the right, on the payment of the money, to appropriate the 
property condemned. The award of the commissioners is the first 
step in ascertaining what is just compensation to the land owner, and 
the verdict of the jury that tries the appeal from such award is the 
last and final step. ‘ When,” in the language of the Chancellor, in 
Waite v. Port Reading Railway Co., — Dick. —, “an appeal shall 
have been taken, the award of the commissioners ceases to be the 
just compensation ” [guaranteed by the constitution]. It is then no 
longer the proper sum to tender, and its payment into court will be 
without legal significance. The result of the appeal determines how 
much the just compensation is, and the sum to be tendered and paid. 
For this reason there must be delay in taking possession until the 
appeal shall be determined. Through the necessity for delay, thus 
made apparent, the appeal operates as a supersedeas upon the previous 
proceedings.” And the statute declares that where what is just com- 
pensation has been finally fixed by the verdict of a jury, that on the 
payment of that sum, or in case the money is tendered and payment 
refused, then, on paying the money into court, the condemning com- 
yany ‘shall be empowered to enter upon and take possession of the 
said land and proceed with the work of constructing its road.” Rev., 
p- 929, § 101. 

The statement of these three propositions leaves but a single ques- 
tion to be decided, and that is, have the complainants made a pay- 
ment or tender of the sum which has been finally determined as just 
compensation, in such manner as gives them a right to take posses- 
sion of the property condemned and proceed with the work of con- 
structing their road? I think they have, but it is not necessary to 
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decide the case on that ground. The sum of money which consti- 
tutes what is just compensation to the defendants, in the judgment 
of the law, is, in court, subject to its control. One of the reasons 
why it was paid into court was because the defendants’ railroad and 
franchises were encumbered by a large mortgage. Since the argu- 
ment, the mortgagee has filed a disclaimer, disclaiming all right, title 
and interest in and to the subject matter of this suit, and praying that 
the complainants’ bill, as to it, may be dismissed. This disclaimer is, 
in its legal effect, a release, so that there is now no reason why the 
money may not at once be paid to the defendants. They are now 
entitled to it, and it should be paid to them if they are willing to take 
it. They cannot, however, take it without thereby becoming subject 
to all the obligations and duties which the jury, by their verdict, 
meant to impose upon them. The defendants should, I think, be 
afforded an opportunity to take the money and to perform the duties 
which its reception will impose. 

An order will be made, giving the defendants five days, after service 
of a copy of it, within which to decide whether or not they will accept 
the money. A written acceptance must be filed with the clerk. On 
an acceptance being filed, an order will at once be made directing the 
clerk to pay the money to the defendants. After receiving the money, 
the defendants will be required to proceed, with reasonable speed, in 
performing the duties which its reception will impose. If they refuse 
to receive the money, or fail to file an acceptance within the time lim- 
ited, an injunction will be granted, authorizing the complainants to 
take such possession of the defendants’ road, at the point where com- 
plainants’ route crosses that of the defendants, as shall be necessary to 
enable the complainants to construct and insert in the defendants’ 
road at that point, suitable and proper crossing frogs for two tracks; 
and also restraining the defendants from interfering with or obstruet- 
ing the complainants in any way, while constructing or inserting such 
frogs. The injunction must, however, provide that all work which it 
shall be necessary to do at the point in question, whether it is done 
in removing obstructions, or in preparing the defendants’ road for 
the insertion of the frogs, or in putting in the frogs, shall be done 
under the direction and in accordance with the instructions of a man- 
ager, to be appointed by the court, whose duty it shall be to see that 
all the work is done, insuch manner, and at such times, as will, in his 
judgment, cause the least possible injury to the defendants’ property 
and business. The manager will, if possible, so conduct the work of 
inserting the frogs that no interruption in the running of trains over 
the defendants’ road, according to existing arrangements, shall occur, 
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MISCELLANY. 


BOOK NOTICES. 


A TREATISE ON THE LAW OF PERSONAL 
PROPERTY, by Joseph J. Darlington, L. 
L. D., of Georgetown University College 
of Law. Founded on the Treatise of 
Joshua Williams, Esq., Philadelphia. 
T. & J. W. Johnson & Co, 1891, p. 469, 
Prof. Darlington has taken Williams on 

Property, left out of it the numerous ab- 

stracts of recent English statutes, and put 

in their place a discussion of the latest 

English and American authorities on the 

subjects of the book. The idea is a good 

one for practical purposes, for it furnishes 
the student with a complete account of the 

American law, founded on Mr Williams’ 

clear, comprehensive and generally accur- 

ate statements. The great body of the 
present book is Mr. Williams’. The chap- 

Bankruptcy, and Patents 

Copyrights, and some others, have been 

rewritten. the 

book new paragraphs have been inserted, 
while the account of English statutes has 
left out. There is nothing in the 
printing to distinguish the new paragraphs 
the 
American cases, and the effect 


ters on and 


Throughout rest of the 


been 


from the old, except references to 
is some- 
times to make the author seem to contra- 
dict himself or modify his own statements. 
So far as the style and clearness of state- 
ments are concerned, Prof. Darlington has 
done well in making no sharp contrast be- 
tween the old and the new. 

We have spoken of Williams as gener- 
ally accurate, and so he is, but Prof. Dar- 
lington corrects the mistakes that he makes 
in saying that there can be no sale of per- 
sonal property without tender or part de- 
livery, and says that if the intention be so 
the title passes without delivery, and yet, 
on another page, he says: 
essential to the validity of a gift as to that 
of asale.’’ It has been recently decided, 
after much learned discussion, that deliv- 
ery is essential to the validity of a gift, 
although not to that of a sale. Cochrane v. 
Moore, 25 Q. B. D. 57. See 14N. J. L. J. 
36, 283. On the whole, however, Prof. 


‘* Delivery is as 


Darlington’s work is well done, and the 
book is a good, practical book. It is issued 
by the publishers of the fourth edition of 
Williams on Personal Property, and re- 
tains some of Gerhard and Wetherill’s 
notes. 


DIGEST OF LAWYERS’ REPORTS, ANNO- 
TATED, Volumes I to X, inclusive, with 
full index to notes and table of cases. 
Annotated, prepared and published by 
the Lawyers’ Co-Operative Publishing 
Company, Rochester, N. Y., 1891. 

This digest is an index to ten volumes, 
containing a selection of the most im- 
portant cases decided in the United States 
during the past three years, and also an 
index toa great number of notes, collect- 
ing the decisions on topics of special inter- 
est. The digest is carefully prepared after 
the good plan adopted by the Lawyers’ 
Co-operative Company. The cases are re- 
ferred to by volume and page of the origi- 
nal reports, as well as by those of this 
set 


A Brier Digest to Volumes XJIT to X VIIT 
of American State Reports, together with 
an index to the notes and a table of cases 
reported in Volumes I to XVIII. Ban- 
croft-Whitney Company, San Francisco, 
Cal., 1891. 

This is a continuation of one digest for 
the first twelve volumes of the American 
Reports, published in two parts, the first 
covering the first six volumes of the series 
in 1890, and the second including the vol- 
umes VII to XII, in 1890. ‘This digest is 
presented to the patrons of the series by 
the publishers 


The first thirty-three pages are taken up 
by a table of cases reported in the eighteen 


volumes of the report. It is followed by 
an index to the notes to the decisions re- 
ported in volumes XIII to X VIII inclusive, 
which in turn is followed by a good digest 
of the decisions reported in volumes XIIT 
to XVIII inclusive This digest is care- 
fully prepared; the titles are systematically 
arranged, and altogether the little pamphlet 
will he found very useful to the subscribers 
of this valuable series of reports. 
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FORMS OF PROCEDURE IN THE COURTS OF 
ADMIRALTY OF THE UNITED STATES OF 
AMERICA, together with an Appendix 
containing forms of Maritime Contracts 
&e., and the Rules of Practice in causes 
in Admiralty prescribed by the Supreme 
Court, by Edward F. Pugh, of the Phila- 
delphia Bar, Philadelphia: T. & J. W. 
Johnson, 1890, pp. 338. 


This book contains a great variety of 
libels and answers, besides forms of writs, 
orders and decrees. These forms for pro- 


ceedings for limitation of liability under 
sections 4281-4289 of the Revised Statutes 
for depositions and reports of commission- 
ers, and, indeed, all the precedents required 
in Admiralty practice. 


THE LAW OF EXPERT TESTIMONY, BY 
HENRY WADE Roaers, A. M., LL. D., 
President of the Northwestern Universi- 
ty. Second edition ; rewritten and en- 
larged, St. Louis, Mo. Central Law 
Journal Co., 1891. pp. xlvii-542. 

This is an important subject and by no 
means well understood. There is a great 
deal of incompetent opinion evidence offer- 
ed under the name of expert evidence and 
an advocate may easily lose his case because 
he has not accurate knowledge enough to 
make the proper objection. This book dis- 
cusses the competency of witnesses as ex- 
perts, and explains the mode of examina- 
tion and treats of expert testimony with 
respect to various arts and sciences in de- 
tail 
and one on the relation of scientific books to 
expert testimony. A newchapter has been 
added in this edition on the weight of ex- 
pert testimony, and the whole book has 
with to later 
cases. It is well written, and goes into the 
subject in detail. 


There isa chapter on handwriting, 


been rewritten reference 


THE FEDERAL APPELLATE Courts, Act of 
March 3d, 1891, annotated. Embracing 
the full text of the Act and joint resolu- 
tion of March 3, 1891, establishing Fed- 
eral Appellate Courts; the Judiciary 
Act of 1875, as amended in 1887 and 
1888; and all important General Statutes 
governing the jurisdiction of Federal 
Courts enacted since the Revised Statutes; 
together with references to special Stat- 
utes governing jurisdiction of Federal 
Courts, and notes of the decisions of the 
United States Supreme Court and inferior 
Federal Courts construing the Acts of 
1887 and 1888. By Russell H,Curtis,of the 
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Chicago Bar. Callaghan & Co., Chicago, 
Iil., 1891. Bound one-half sheep, $1.25. 


BRieEF for the Argument of Questions Aris- 
ing Upon the Pleadings on the Trial of 
Issues of Law or Fact in Civil Actions at 
Law, in Equity, and Under the New Pro- 
cedure, by Austin Abbott. The Diossy 
Law Book Company, New York, 1891. 
Mr. Edward A. Veghte, Somerville, N. J., 
special agent for New Jersey. 


We have given this volume some consid- 
eration, and are pleased with the result so 
far, as such an examination has developed 
the true points which it especially intends 
to cover. 

The book contains 834 pages, not includ- 
ing the index. The work is a comprehen- 
sive treatise on pleading and is so arranged 
as to be readily accessible without the in- 
vestigation usually required and the turn- 
ing back to old and frequently nearly inac- 
cessible authorities. 

The author assumes that the practitioner 
is conversant with the general principles of 
pleading and evidence, and has evidently 
written the book for the benefit of this 
class of the profession. 

The author’s aim has been to present 
those debatable questions which are now 
most constantly raised at the argument or 
trial, and upon such questions to furnish 
counsel with the materials for ready and 
immediate use at argument. With this in 


-view, the author has arranged his material 


and fol:owed a plan which is very simple, 
while it is clear and concise. 

The Table of Contents gives an idea of 
what ground the author has covered, viz.: 
Under ‘‘ Demurrer”’ the first subdivision is 
‘* The Form of Demurrer in General.’’ This 
is subdivided again, and, under sixteen sub- 
divisions, this subject has been thoroughly 
discussed, each part having added to ita 
number of citations and references. 

Following this plan, the next general 
classification is on the ‘‘ Rules turning on 
what are the pleadings demurred to.’’ This 
is followed by: What law governs in the 
United States courts; What kind of allega- 
tions are admitted by demurrers; General 
rules (applicable on demurrer) as to the in- 
terpretation of allegations; General rules 
(applicable on demurrer) as to the force 
and sufficiency of allegations; Demurrer 





320 


for insufficiency; Demurrer for want of jur- 
isdiction; Demurrer for want of capacity; 
Demurrer for misjoinder; Demurrer for de- 
fect of parties; Demurrer for the pendency 
of a former suit; Demurrer to answer; De- 
murrer to reply; and Demurrer to supple- 
mental pleadings. 

Under ‘‘ Issues of Fact,’’ the following 
subdivisions occur, each, of course, subdi- 
vided as the chapter on ‘“‘The Form of 
Demurrer in General;’’? General rules for 
defining the limits of the issue; Applica- 
tions at the opening of the trial; Reception 
of evidence and submission after evidence 
taken. 

The volume has no Table of Cases Cited, 
but it has an index prepared with unusual 
care and skill, and one which makes the 
book especially attractive and useful. 





LEADING ARTICLES IN EX- 
CHANGES, 


Political Science Quarterly, September, 1891. 

Ginn & Co., New York. 

The writ of certiorari, by Prof. F. J. 
Goodnow ; railroad stock watering, by 
Thomas L. Greene. 

The Canadian Law Times, September, 1891. 

Carswell & Co., Toronto. 

Crossed by H. W. Mickle ; 
curiosities of the criminal law, by J. King. 
The Green Bag, September, 1891. The 

Boston Book Company, Boston, Mass. 

Lord Selborne (with portrait) ; 
notes on card-playing, by Norton F. Horr ; 
the Supreme Court of New Jersey, part 
II, by John Whitehead, with portraits of 
James Kinsey, Isaac Smith, Andrew 
Kirkpatrick, Elisha Boudinot, William 
Russell, Mahlon Dickerson, Samuel L. 
Southard, Charles George K. 
Drake, Joseph C. Hornblower and Wil- 
liam L. Dayton. 


cheques, 


legal 


Be 
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The Albany Law Journal, September, 1891. 
Weed, Parsons & Co., Albany, N. Y. 

(letter Irving 
srowne while in Europe) ; the charging of 
debts and legacies on the realty by will, 
by W. J. Gaynor, September 5th ; annual 
address of President Baldwin, of the Amer- 
ican Bar Association, September 12th, 


Correspondence from 
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The Central Law Journal, September, 1891. 
The Central Law Journal Co., St. Louis, 
Mo. 


Validity of State regulations of com- 
merce, by Jas. Walter Young, September 
11th ; jurisdiction under joint debtor acts, 
by Lancelot McKean, September 18th. 


The Journal of Jurisprudence and Scottish 
Law Magazine, September, 1891. T. & 
T. Clark, Endinburgh. 

Parochial settlement as effected by orders 
of the Boundery Commissioners, by Hay 
Shennan. 

The Irish Law Times and Solicitors’ Journal, 
September, 1891, Dublin. 

Solicitors charges upon property recorded 
and preserved; the slander of woman’s 
act ; legacy duty on annuity out of profits 
of testator’s business. 
Rough Notes, September, 1891. Rough 

Notes Co., Indianapolis. 

Digest of insurance cases, embracing de- 
cisions of all the courts in the United 
States and various foreign countries, by 
John A. Finch. 





PUBLICATION AGAINST UN- 
KNOWN OWNERS, MORTGAGEES, 
ETC., UNDER THE TAX ADJUST- 
MENT ACT. 


NEW RULE OF THE ESSEX CIRCUIT COURT. 

RULE. 9. Upon presentation to the court 
of a petition against unknown owners, mort- 
gagees and other persons interested, praying 
for an order for a deed, under the provision 
of Chapter CXCIV of the laws of 1889, the 
same shall be referred by rule of Court to a 
Supreme Court Commissioner, to ascertain 
and report what inquiry the petitioner has 
made for unknown mort- 
gagee or other persons interested in the 
premises described in the petition; and 
that upon such reference, the Commissioner 
shall take the depositions of witnesses pro- 
duced before him and examine into the 
matter so referred to him, and report to 
the court the facts found by him, and his 
opinion thereon, and that no order for pub- 
lication against unknown owners, mort- 
gagees or other persons interested in said 
lands shall be made until the coming in of 
the said report, 


such owners, 





